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IN THE

United States Circuit Court of Appeals^
FOR THE NINTH CIRCaiT.

THE TYEE CONSOLIDATED MINING
\

COMPANY, I

Plaintiff in Error, I

^ No. 87^.
vs.

-^

ERNEST LANGSTEDT,
Defendant in Error, j

On Error to the United States District Court for Alaska,

Division Number One.

MOTIONS TO DISMISS AND AFFIRM.

Coines now the defendant in error by his counsel and

moves the court to dismiss the writ of error herein upon

the ground that no assignment of errors was filed with the

clerk of the court below with the petition for a writ of error

or before the writ of error issued as required by Rule 11

of this court.

The said defendant in error by his counsel also moves

tlie court to aflirm the judgment of the court below on the

ground that, altliough the record may show this court has

jurisdiction, it is manifest that the writ of error was sued

out for delay only, and that the grounds thereof are frivo-

lous.



These motions to dismiss and affirm are made upon the

record and file herein, and the plaintiff in error and its

counsel are hereby notified that these motions will be ar-

gued and submitted to the court when the cause comes on

for hearing.

LORENZO S. B. SAWYER and

CREWS & HELLENTHALL,
Attorneys for Appellee.

To the Appellant and to J. G. Heid and R. F. Lewis, its

counsel.



IN THE

United States Circuit Court of Appeals,
FOR THE NINTH CIRCUIT.

THE TYEE CONSOLIDATED MINING
COMPANY,

Plamtiff i?i Error,

\ No. 875.
vs. , I J

ERNEST LANGSTEDT,
Defendant in Error, j

On Error to the United States District Court for Alaska,

Division Number One.

BRIEF ON MOTIONS.
The record in this case discloses that the petition for a

writ of errcrr in this case was filed with the clerk of the

United States District Court for the District of Alaska, Di-

vision Number One, on June 23d, 1902, (see printed record

pag-e 28) ; that the writ of error was issued by the Judge of

the United States District Court for the District of Alaska,

Division Numher One, on June 23d, 1902 (see printed rec-

ord, page 3), and that the citation in error issued June

30th, 1902, (see printed record, page 4), and was returned

and filed on July 1st, 1902, (see printed record, page 5);

and that the assignment of errors was not filed until July

lotli, 1902, eighteen days after the petition for a writ of

oriTH' was filed and after the writ and citation were issued

and the citation returned and filed.
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It will thus be seen that while the petition for a writ

of error, was filed on June 23d, 1902, the assignment of

errors was not filed until some eighteen days thereafter. It

will also be noticed that the wiit of error and citation in

error actuallj^ issued, and that the citation in error was

served, returned and filed several days before the assign-

ment of errors was filed with the clerk of the court below.

We think that it is no longer open to discussion that this is

sufficient ground for dismissing the writ of error. This

matter was before this court in the recent case of The

JX Ci'
^^^^^ United Gold Mining Company vs. Henry Musset

(Number 710). In that case the plaintiff in error had
failed to file its assignment of errors with the petition, but

had subsequently made an application to the lower court

to withdraw the writ of error, which application was denied

by the lower court. When the matter was raised before

this court, this court held that while ordinarily the writ

of error should be dismissed because the assignment of

errors was not filed with the petition for a writ of error,

the court would not dismiss the writ in that case because.

a proper and seasonable application had been made to

the lower court to withdraw the writ, which was not al-

lowed by the lower court.

In the case at bar no application was made to the

lower court to withdraw the writ of error, which distin-

guishes this case from the Musset case. In this case the

plaintiff in error simply filed its petition for a writ of er- •

ror, sued out its writ, had a citation issued, served, re-



turned and filed, all of which was done on or before the

first day of July, and then, on the 10th day of July, the

plaintiff in error filed its assignment of errors without

offering any excuse for the delay. We think that such

loose practice ought to be discouraged; that litigants

ought to l)e compelled to follow the just rules of this

court; and that the writ of error in this case ought to be

dismissed.

This precise question was recently before the Circuit

Court of Appeals for the Eighth Circuit in the case of

Frame v. Portland, etc. Co., 108 Fed. 750. Inthat case the

assignment of errors was filed but two days after the issue

of the writ, and an affidavit was presented in explanation

of the failure to present the assignment of errors before

the writ issued, but the court held that the filing of an as-

signment of errors before the issue of the writ of error is

indispensable under the 11 rule of the Circuit Court of

Appeals (which is like the 11th rule of this court), and

that the writ must be dismissed if the assignment of errors

is not filed before the writ issues. Upon this point the

learped court say:

"Assignment of Errors—Filing Before Issue of Writ

Indispensable— The filing of an assignment of errors be-

fore the issue of a writ of error is indispensable under the

eleventh rule of the Circuit Courts of Appeals (our rule al-

ready cited), and the writ will be dismissed if the assign-

ment is not filed before it issues (Syllabus by the Court).

''A motion has been made to dismiss the writ of error



in this ease because the assignment of errors was not filed

until after the writ was issued. Section 997 of the Ee~

vised Statutes makes an asignment of errors a prayer for

reversal and a citation to the adverse party essential

parts of the record upon which a review of the rulings of

a trial court may be invoked in the appellate courts of the

United States. Eule 11 of this court provides that 'the

plaintiff in error or appellant shall file with the clerk of

the court below, with his petition for the writ of error or

appeal, an assignment of errors which shall set out sep-

arately and particularly each error asserted and intended

to be urged. No writ of error or appeal shall be allowed

until such assignment of errors shall have been filed.'

(Word for word our C. C. A. rule.)

''This is a just and reasonable rule. It makes the

filing of the assignment of errors before the writ is al-

lowed indispensable to its issue, to the end that the Judge

to whom application is made for its allowance may be in-

fonned what the alleged errors are upon which the pe-

titioner relies, and may thus intelligently decide whether

or not the prayer of his petition should be granted, and

also to the end that the opposing counsel and the appel-

late court may be informed what questions of law are

raised for consideration. In the early history of this court

attention was sharply called to this rule, and the an-

nouncement was clearly made that it would be enforced,

although in the early cases in which its enforcement was
invoked we carefully examined the errors assigned in



order that no injustice might result from the application

of the rule.

U. S. vs. Goodrich, 4 C. C. A. 160, 54 Fed. 21, 22;

Union Pacific R. Co. vs. Col. Eastern R. Co., 4 C. C.

A. 161, 54 Fed. 22.

City of Lincoln vs. Sun Vapor St. Light Co., 8 C.

C. A. 253, 59 Fed. 756, 759.

''The writ of error in this case was filed on August

18, 1900, and no assignment of errors was presented with

the petition and none was filed until August 20, 1900, two

days after the issue of the writ. An affidavit has been pre-

sented in explanation of the failure to present the assign-

ment of errors before the writ was issued, but it presents

no sufficient excuse for a failure to comply with the rule.

The motion to dismiss the writ is granted."

Flahrity vs. R. R. Co., 6 C. C. A. 167, 56 Fed. 908.

Crabtree vs. McCurtain, 10 C. C. A. 86, 61 Fed.

808.

Lloyd vs. Chapman, 35 C. C. A. 474, 93 Fed. 599,

601.

Iiis. Co. vs. Conoley, 11 C. C. A. 116, 63 Fed. 180.

Great Creek Coal Co. vs. F. L. & T. Co., 63 Fed.

891.

Van Gunden vs. Iron Co., 3 C. C. A. 314, 76 Fed.

550.

Frame vs. Portland Gold Mining Co. (C. C. A.),

108 Fed. 750.
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In Ins. Co. vs. Conoley, supra, additional time within

which to file assignment of errors had been granted, which

makes it all the stronger in our favor. This Court has

dismissed a case for want of an assignment of errors.

Parker vs. Dunning, opin. May 23, 1898, No. 528.

Our next motion to affirm is in accordance with the rule

and practice of the Supreme Court (Rule 6, par. 5)

adopted by rule 8 of this Court, uniting with a motion to

dismiss a writ of error or on appeal a motion to affirm.

In one case there was no proper bill of exceptions. The

Supreme Court affirmed the judgment with damages at

the rate of ten per cent.

Sire vs. Air Brake Co., 137 U. S. 579.

*'We have jurisdiction of this case. The motion to dis-

miss is, therefore, denied, but the motion to affirm is

granted. '

'

Swope vs. Leffingwell, 105 U. S. 3.

"Our jurisdiction of this case is clear. The motion to

dismiss is, therefore, denied, but we think the motion to

affirm should be granted. '

'

Hinckley vs. Morton, 103 U. S. 764.

"There is sufficient color on the motion to dismiss to

warrant us in entertaining the motion to affirm. Judg-

ment affirmed."

The Alaska, 103 U. S. 201.

Evans vs. Brown, 109 U. S. 180.

The Tyron Case, 105 U. S. 267.
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Micas vs. Williams, 104 U. S. 556.

Chanute City vs. Trader, 132 U. S. 210.

Sugg- vs. Thornton, 132 U. S. 524.

ON THE MERITS.

This action was brought by the plaintiff, the Tyee Con-

solidated Mining Company, to recover possession of a

small tract of land situate on Douglas Island, Alaska, and

occupied by the defendant for residence purposes.

The plaintiff in its complaint sets up title in itself, and

alleges that defendant wrongfully withholds possession of

the premises from the plaintiff, and asks that it be re-

stored to possesion. The defendant denied all the allega--

tions of the complaint generally, and by way of affirma-

tive defense, set up the plea of the Statute of Limitations.

No reply was filed. Afterwards counsel for the respective

parties entered into a stipulation of facts, from which it

appears that the Bonanza King lode claim, the premises

described in the complaint, was located by one Walter

Pierce, on January 28th, 1884; that said Pierce conveyed

the said lode claim to one M. W. Murray, on May 13th,

1884; tliat Murray made final proof and that a re-

ceiver's certificate of purchase was issued to him on May

2()th, 1800; that a patent was issued to him on De-

cember 2fith, 1890 ; that afterwards Murray convej'ed the

said claim to one Griffin ; and the said Griffin conveyed to

the plaintiff.
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The complaint in this action was filed on December

24th, 1900 (See record, page 10). The summons was

served on the defendant on December 27th, 1900. (See

record, page 12.)

Section four of the Alaska Code provides that an

action for the recovery of real property, or for the pos-

session thereof shall be brought within ten years from the

time the cause of action accrues.

It will thus be seen that two days less than ten years

elapsed between the time of the issuance of the patent and

the filing of the complaint, and that more than ten years

elapsed between the time of the issuance of the receiver's

receipt to Murray and the filing of the complaint in this

action.

It will be remembered that the answer which set up

adverse possession for the statutory period of ten years

stands admitted for want of a reply. AYe think that

strictly speaking the defendant ought to have judgment on

the pleadings, but we will not discuss that question now.

The question we now desire to discuss is, VThen did the

Statute of Limitations begin to run against the plaiutitf

under the circumstances above set forth?

It is, of course, conceded that the Statute of Limita-

tions does not run against the Government. It, therefore,

becomes necessary to inquire into the nature of the

miner's title, acquired by location, and also into the na-



II

tnre of the title held by him after the issuance of the re-

ceiver's receipt. If the patent issued to Murray, the

plaintiff's grantor, were a patent to agricultural land, or

to almost any other kind of land except mineral land, the

case would come within the authority of Redfield vs.

Parks, and would be easy of solution. But the estate ac-

quired by a miner after location is far different and of

much greater dignity than the estate acquired by the lo-

cator of public lands for any purpose other than mining.

Tlie locator of public lands ordinary acquires but a mere

right of possession to so much of the public domain as is

actually under his control within the limits of his location

;

he acquires at most a right to purchase the premises lo-

cated by him at a future date. The locator of a mining

claim, on the other hand, receives from the Government a

grant to all the beneficial interests in the estate by virtue

of his location. With him a valid location is equivalent

to a contract of purchase. The location, together with the

necessary work, is the purchase, and the patent is simply

the evidence of the title acquired by location. As was said

by the Supreme Court of Montana in the case of Talbot

vs. King, 9 Pac. 434: "The mineral lands are declared to

be open to occupation and purchase. The location, to-

gether with the necessary work, is the purchase, and the

])atent is the evidence of the title so acquired. The loca-

tion, threfore, has the effect of a grant from the Govern-

ment to the locator, and this grant cannot be defeated or

abridged by the unauthorized exception contained in tlie



12

patent, for tlie patent must always be in accordance with

the consmuniation of the grant evidenced by valid lo-

cation. '

'

It has often been held that the notice of location is

the muniment of the miner's title; that the annual assess-

ment work is the means whereby the title, acquired by vir-

tue of location, is held; and that the miner's title is just as

good before patent as after patent. The locator of a^-ri-

cultural lands must make his final proof within a certain

fixed number of years after location, or he will lose his

right to purchase. Xot so with the locator of mineral

lands
;
as long as he does his annual assessment" work his

title is good
;
he can hold his land for all time without ever

applying for a patent, even as against the United States.

There is no way j^y which the Government can deririve

him of his title, except by the exercise of the right of emi-

nent domain. The title acquired by the location of a min-
ing claim is of such dignity that the locator can occupy
and enjoy the premises to the fullest extent. A mining
claim can be sold, conveyed or mortgaged; it passes by
descent like any other real property; in fact, it has all the

characteristics of a fee simple title. What then remains
in the Government against which the Statute of Limita-
tions can run? Is it to be said that one can locate a min-
ing claim and hold it for fifty or a hundred years or more
without applying for patent, and in that way suspend the

operation of the Statute of Limitations as to him indefi-

nitely? Why should the owner of a mining claim enjoy
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the immunities of sovereignty any more than the owner

of any other kind of property? If the law were as con-

tended for by the plaintiff in error in this case, then the

owner of a mining claim could stand by and see others,

acting in good faith and under claim of title, possess and

improve his property for an indefinite time and to an in-

definite extent, and then dispossess them at any time he

saw fit by applying for patent, and setting up the crj^ that

the Statute of Limitations does not run against the gov-

ernment. Practically this same question arose 'before

Judge Hallett in the case of Harris vs. Equator etc. Co.,

reported in the Eighth Federal, 863. In that case the

plaintiff had held the property in controversy adversely

for the Statutory period. The defendant had made a valid

location, had apparently complied with the law with refer-

ence to the acquisition of mineral lands, and had made

application for patent to the land office. The plaintiff

filed an adverse and set up title by adverse possession.

Both of these parties being mineral claimants, it was, of

course, necessary to determine their respective rights be-

fore patent by adverse proceedings. It was contended in

that case by the party applying for patent that the title

to the land was and had always been in the Government,

and that the plea of the Statute of Limitations set up by

the party filing the adverse could be of no avail. But

Judge Hallett held otherwise. He held that the estate of

a miner was of such dignity, and that the title acquired by

him was complete that he could see no good reason why
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the Statute of Limitations would not run against the lo-
cator. The reasons advanced by Judge Hallett on that
occasion were precisely the same as the reasons given by
the learned trial court in this case.

If the Statute of Limitations will run against a locator
and in favor of the one in possession of the claim for min-
ing purposes, as was held by Judge Hallett, how can it be
said that it will not run in favor of one who has held
adversely for the statutory period for residence purposes »

True, If the person setting up the statute is a mineral
claimant, his rights must be determined by adverse pro-
ceedings, for the patent, when issued, would preclude him
On the other hand, one who claims a small portion of aminmg claim as a residence lot, as is the case with the de
fendant in the case at bar, is not precluded by the patentHe can therefore set up the plea of the Statute of Limita
tions at any time, either before or after patent when the
issue IS raised.

In this connection it may be well to inquire somewhat
into the nature and office of a mineral patent. It has fre
qnently been held that a patent to a mining claim is a
judgment of a special tribunal, the Land Department and
IS conclusive as to all matters properly determined bv that
tribunal, so long as it acts within the scope of its jurisdic-
tion. The question then arises, what questions are prop-
erly determined and adjudicated by the land department*
In order that the land department may issue the patent
It must tirst tind that the land sought to be patented was
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mineral in characer and open to location at the time the

location was made ; that the locator made a valid discovery

within the limits of his location; that the boundaries of

the location were so marked npon the ground that the

same could be readily traced; and further that the neces-

sary amount of assessment work has been done. Further

than this the officers of the land department need not in-

quire. All these facts, then, are conclusively established

by the patent when issued, but further than this the patent

does not go. The defendant in this case being the pos-

sessor of a portion of the surface ground of the claim for

residence purposes, couW not adverse the mineral claim-

ant; he was no party to the proceedings before the land

office; his rights could not be passed ly^on by them, and

he is therefore not precluded by the patent that was is-

sued. Nor is this the only reason why the defendant is not

precluded by the patent. According to the facts in this

case, the certificate of purchase was issued to the applicant

for patent something like ten years and six months before

the commencement of this action. Under this state of

facts,then, the defendant's right and claim as an adverse

possessor might have been initiated after the proceedings

for patent were concluded and the final receipt had been

issued. In that event of course he would be too late to

file an adverse. True, he might probably file a protest if

tlie land were non-mineral in character. But if the land

were mineral in character, he would be without that rem-

edy, as well.
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This question is so ably and learnedly discussed by the

learned trial court in his opinion filed in this case (record,

page 29 et seq.) that we deem it unnecessary to pursue

the same any further, but respectfully refer this court to

that opinion.

There is, however, one question that presents itself in

this case and is not discussed in the opinion of the learned

trial court. And that question is this : If it were conceded

that the Statute of Limitations did not run before the

receiver's certificate was issued to Murray, would it run

after that certificate had issued, May 20th, 1890?

The laws of Oregon with reference to real property

and the bringing of actions for the recovery thereof, have

been the laws of Alaska since 1884, and while Alaska has

a code of its own at the present time, the laws enacted by

Congress in adopting the present code are the same as

the laws of Oregon prior to the adoption of the code. It

will be seen then that the construction placed by the courts

of Oregon upon the laws of that state with reference to the

commencement of actions in ejectment for the recovery of

mining claims before patent and after the issuance of

the receiver's receipt, becomes very important. The Ore-

gon Statute with reference to the recovery of a mining

claim under those circumstances was before that court in

the case of Rader vs. Allen. In that case the plaintiff, who

claimed under a final receiver's certificate of purchase

brought ejectment against a party in possession. The

complaint set out these facts, and was demurred to on the
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ground that the action had not been commenced in the

time limited by the code. Under the Oregon code one

year's possession of a mining claim is a bar to an action

for its possesion. It then became necessar^^ for the Ore-

gon court to determine whether the estate of the .plaintiff

was only such an estate as would support a possessory ac-

tion or whether he had such a legal estate as would sup-

port an action in ejectment. The court held that the inter-

est held by a mineral claimant after the issuance of the

receiver's certificate and before patent is a legal estate in

lands that can be recovered by an action in ejectment. In

passing upon this question the court say:

"So far as this court is advised by the record, the

plaintiff may be holding by mesne conveyances under a

certificate from the United States issued after the per-

formance of all the requirements of law and regulations

for the acquirement of a patent to such mine and the

premises upon which the same is located. If such is the

case, the paramount title may be said to be in the gov-

ernment of United States, and the right to maintain action

rests with the plaintiff at the same time,

Aurora Hill Con, Mining Co. vs. 85 Mining Co., 34

Fed. 515.

People vs. Shearer, 30 Cal. 6-1:7 et seq.

Barney vs. Dolph, 87 U. S. 652.

AVilson vs. Fine, 38 Fed. 789.
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"The rule is that when the contract of purchase is

completed by pajTuent of the purchase money and the is-

suance of the patent certificate by the authorized agent of

the government the purchaser acquires a vested right in

the land, of which he cannot be subsequently deprived if

he has complied with the law prior to entry. It then ceases

to be a part of the public domain, and is no longer sub-

ject to laws in relation to the disposition of public

lands. Under such a state of facts, the limitations pre-

scribed by the justices' code (2178 Hill's Annotated Laws

of Oregon) can have no application. Such an interest is

a legal estate in lands, and can be recovered by an action

of ejectment."

>, V Rader vs. Allen, 41 Pac. (Ore.) 154. . / ^ ,/> ^

It is the universal rule that whenever the plaintiff may

sue the defendant a cause of action has accrued to him,

and from that time the Statute of Limitations begins to

i*un.

Smith vs. Bhi;hewood, 33 American Decisions, 111.

Raymond vs. SjTnonsom, 4 Blackf. (Ind.) 77.

If, then, the land embraced within the mineral location

is severed from the public domain at the time the receiv-

er's final receipt is issued and the government's interest

therein ceases from that time; if an action of ejectment

can be maintained by the mineral claimant at any time

after the issuance of such final receipt under the Oregon

Statute (which is the same as the Alaska Statute), as the

same is construed by the Supreme Court of Oregon ; and
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if* it is a universal rule that the Statute of Limitations be-

gins to run from the time that the plaintiff may sue the de-

fendant, it must naturally follow that the plaintiff

in the case at bar is barred from bringing this action un-

der the facts as above stated. But it will be urged that

even after final certificate has been issued, the government

still holds the naked legal title in trust for the claimant,

and that the statute will not run on that account. We do

not see how it can be said with any force that the Statute

would be running against the Government in a case where

the government has no interest whatsoever in the lands. If

it were the law that the title of the mineral claimant under

those circumstances is still merely an equitable title, and,

therefore, not sufficient to sustain ejectment, this conten-

tion might possibly be urged with some semblance of rea-

son. But however that might be in other jurisdictions, the

question is set at rest by the Supreme Court of Oregon by

the construction placed upon the Alaska Statute in the

case of Rader vs. Allen, above cited. In that case it is ex-

pressly held that the title of the mineral claimant to lands

held under a receiver's certificate is a legal estate in the

premises, and that he may bring ejectment against a per-

son in possession.

There is one further matter to which we desire to call

the attention of the Court, and that is the peculiar condi-

tions existing in Alaska with reference to land titles. Ow-

ing to the fact that the land laws have not been extended

to Alaska, except so far as they relate to mineral lands,
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title eannot he acquired to land except for mining pur-

poses. Under this condition of things certain rules of

law have arisen that are peculiar to Alaska. Here the

right of one in possession of a portion of the public do-

main for residence purposes is treated almost as a title in

fee. On more than one occasion the Supreme Court of the

United States has held that one so possessed had a suf-

ficient legal interest in the land to maintain ejectment.

Maloney vs. Adsit, 175 U. S. 281.

Bennett vs. Harkrader, 158 U. S. 441.

How this peculiar condition bears upon the question at

issue has been so ably discussed by the learned trial Judge

(Record, page 49 et seq.) that we can do no better than

refer the court to the portion of his opinion that deals

with that question.

We think that the plaintiff in error has slept on his

rights, and respectfully submit that the judgment of the

lower court should be affirmed with costs.

LORENZO S. B. SAWYER,
CREWS & HELLENTHALL.

Attorneys for Appellee.


